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Before the

Federal Communications Commission
Washington, D.C. 20554

In the Matter of MM DOCKET NO. 93-164
Amendment of Section 73.202(b), ) REE 'VED
Table of Allotments, ) RM-8248 _ .
FM Broadcast Stations, ) AUG 2/4 1999
(Williamstown, West Virginia) )

FEDERAL COMMUNCATIONS COMMISSION
TO: Chief - Allocations Branch QFFICE OF THE SECRETARY

REPLY COMMENTS
James Phillips ("Phillips"), by and through counsel and

pursuant to §§1.415 & 1.420 of the Commission’s Rules, (47 C.F.R.
§§1.415 & 1.420), hereby submits his Reply Comments in the above-
captioned rulemaking proceeding. In support whereof, the following
is shown:

1. On June 17, 1993, the Commission issued its Notice of
Proposed Rulemaking, DA 93-655, released June 17, 1993 (“NPRM") in
this proceeding, announcing that it was considering Phillips’
proposal to allot channel 245A to Williamstown, West Virginia as
that town’s first aural service. 1In his original "Petition For
Rulemaking" ("Petition"), Phillips more than amply demonstrated
that Williamstown qualifies as a "“community" for allotment
purposes. For example, in his Petition, Phillips showed, inter
alia, that Williamstown, West Virginia is an incorporated town of
2,774 persons, featuring its own high school, retail trade and
mayor-council government. See Petition at p. 1. -

2, Despite Phillips’ clear showing, PBBC, Inc. ("PBBC"), the
licensee of nearby WXIL-FM, Parkersburg, West Virginia, filed its
Comments in this proceeding challenging the allotment of Channel
245A to Williamstown. In its Comments, PBBC essentially argues
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that, for a variety of invalid reasons, Williamstown should not be
permitted its own FM station. However, as will be shown, PBBC has

failed to raise a single persuasive reason to deny the proposed

allotment.
3. While PBBC readily admits that Williamstown, West
Virginia, "may be a community for FCC allotment purposes..," it

nevertheless attempts to show that "there is no identifiable need
for Williamstown to have its own ’‘voice.’" PBBC Comments at p. 2.
This is simply not true. As shown in the attached documents,
Williamstown is its own community. The town is incorporated and

has:

a population in excess of 2,500

e easily definable boundaries (see Exhibit A)

e its own high school, police, fire and water departments,
town government, sewage plant, library and emergency service
(see Exhibit B)

e its own telephone directory listing (see Exhibit B)

e its own businesses, churches and organizations, many
of whom bear the name "Williamstown" (see Exhibit B)

4. These are all factors that the Commission has found
important when deciding whether a community deserves its own FM
allotment. See_Princeville, HI, 67 RR 2d 644 (MMB 1990); Evans,
GA, 67 RR 2d 113 (MMB 1989); and Fairforest, SC, 64 RR 2d 670
(1987) . In this case, these facts demonstrate that Williamstown,
West Virginia is an independent community which can easily support
its own FM radio station.

5. PBBC also argues that the area surrounding Williamstown is

already served by other media and that "the market cannot even
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support the present complement of stations." Jd. This argument,
in addition to other issues raised by PBBC, focuses solely on the
economic impact that the proposed new Williamstown, West Virginia
station may have on the marketplace. However, as PBBC admits, the
FCC no longer considers this issue, commonly refefred to as the

"carroll! doctrine," in rulemaking proceedings. See Policies

Existing Statjons, 3 FCC Rcd 638 (1988), affirmed, 4 FCC Rcd 2276
(1989). As the Commission noted in that proceeding, it has found

that "consideration of allegations of economic injury...is 1like
looking for the proverbial ‘needle in a haystack.’" JId at 641.
After years of sorting through such allegations, the FCC concluded
that government regulation was not the answer and that market
forces should be the only test of whether a new station will be
successful. Jd at 640.

6. In this case, PBBC’s speculative arguments are equally
confusing and unproven. The only important fact is that Phillips
has stated that he will apply for, construct and operate a new
Williamstown station, if granted the opportunity. Whether his
station is an immediate financial success is not properly a
question in this proceeding. Therefore, PBBC’s speculative
arguments concerning the viability of a new Williamstown station
are irrelevant and should be disregarded.

7. PBBC also argues that, in a prior rulemaking proceeding,

the Commission found that "[T]he initiation of a first service to

! carroll Broadcasting Co. v. FCC, 258 F.2d. 440 (D.C. Cir.
1958) .
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Williamstown was not deemed sufficient to offset the cost of
providing it." PBBC’s Comments at p. 3. However, as PBBC readily
admits, that case involved a very different issue than the one
presented in this proceeding. In Ravenswood and Williamstown, WV,
7 FCC Rcd 5116, 5118 (1992), the Commission would not permit a
party to change the city of license of its FM station from
Ravenswood, West Virginia to Williamstown, West Virginia because
the change would result in the loss of service to over thirty
thousand people. Id. It should be noted that the Commission never
stated that Williamstown was undeserving of its own FM allotment,
only that it would not be fair to deny service to thousands of
people by reallocating the channel from Ravenswood to Williamstown.
Id. 1In this case, Phillips’ proposal is easily distinguished by
the simple fact that it does not involve any loss of service. 1In
fact, his proposal will result in a gaip of first aural service to
the citizens of Williamstown, West Virginia. Therefore, unlike the
Ravenswood proceeding, there will be no negative side effects if
the Commission grants Phillips’ proposal. PBBC’s reliance on the
Ravenswood case is, therefore, misplaced.

8. Consequently, PBBC has failed to raise any valid reason
for denying Williamstown, West Virginia its first local media
voice. Therefore, the Commission should grant Phillips’ Petition
For Rulemaking and allot Channel 245A to Williamstown. If the
Commission takes such action, Phillips will promptly apply for the
new Williamstown station and construct it.

WHEREFORE, the above premises considered, it is respectfully
requested that the above-captioned Notice of Proposed Rulemaking be
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adopted and that §73.202(b) be amended in conformance with the
above.

Respectfully submitted,
JAMES PHILLIPS

thur V. Belendiuk
Shaun A. Maher
His Attorneys

SMITHWICK & BELENDIUK, P.C.
1990 M Street, N.W.

Suite 510

Washington, DC 20036

(202) 785-2800

August 24, 1993
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EXHIBIT B
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1AL FISH HATCHERY, on US 60, propa-
ainbow and brook trout. Several thousand
¢ distributed annually to streams of the
igahela National Forest (see place listing).
lor center houses aquariums and displays
ying some of the hatchery’s activities. A
ndmgtmnofthchaﬁdmybegmsatthe
- center. Open daily 8-4, Memorial Day
ad-Labor  Day.
361.

JAMSON (E-1) pop. 4,200, alt. 600°
tiamson is the business center for the vast
clds of the Tug Valley area in West Virginia
Kentucky. Symbolic of coal’s importance
e region is the Tug Valley Chamber of
perce Building. Known as the Coal House,
& built in 1933 from 65 tons of locally
1 coal.

Free. Phone (304)_

WILLIAMSTOWN, WV 229

WILLIAMSTOWN (B-2) pop. 2,800, alt. 610’

FENTON ART GLASS CO. is just off 1-77, exit
185; it is also reached via SR 2/14/31 and US
50. Tours cover the cotire giass-making process,
from the fumace to the finished product. All ant
glass is either hand pressed or hand blown. Tours
every 45 minutes Mon.-Fri. 8:30-2:30; no tours
onhohdaysandtbeﬁ!stlweeksm.lnly Free.

FutuGhstunuhibnsmmpl&of
early Ohio Vallcy giass. A 28-minute film on the
making of Featon glass: is shown regularly.
Mon.-Fri. 8-8, Sat. 85, Sun. noon-5, Junc-Aug.;
Tues. and Thurs. 8-8, Mon., Wed. and Fri-Sat.
85, Sun. noon-5, Apc-May and Sept.-Dec;
Mon.-Sat. 8-5, Sun. noon-5, rest of year. Closed
Jun. 1, Easter, iving and Dec. 25. Admis-

‘ Thanksgiving
sion $1; ages 10-16, 50c. Phone (304) 375-6122.‘

Gomg somewhere?
AAA has already been there, so ask us
how to get there, what to do,
where to stay and what to see. We know!

Further Reading
sampling of books has been selectad for the pleasure and erwichment of our mem-

Tollowing
bers who wish 10 discover more about the region they are visiting. This list is not intended to be a
compiete survey of works avafiable, nor does it imply AAA endorsement of a pasticular author, work

The




CERTIFICATE OF SERVICE

I, Michelle M. Lamarre, a secretary in the law firm of
Smithwick & Belendiuk, P.C., certify that on this 24th day of
August, 1993, copies of the foregoing were mailed, postage prepaid,
to the following:

Sharon P. McDonald (%)
Allocations Branch

Mass Media Bureau

Federal Communications Commission
2025 M Street, N.W.

Room 8317

Washington, DC 20554

James A. Koerner, Esqg.

Baraff, Koerner, Olender & Hochberg, P.C.
5335 Wisconsin Avenue, N.W.

Suite 300

Washington, DC 20015-2003

Counsel for PBBC, Inc.

(#): By Hand Delivery

Michelle M. L




